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U.S. Department of Justice 



Kenneth L, Wainstein^ 
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555 Fourth St., KW, 
Washington, D.C 20530 



December 11, 2006 



CARLOS J. VANEGAS, ESQUIRE 
Federal Public Defender's Service 
625 Indiana Avenue^ Northwest 
Suite No. 550 
Washington, D.C. 20004 

Defense Counsel 

For£v^r O. Lemus-Hernandes 



HAHCY MAYER WHITTiNeTON. CtERS^ 
a&IISTR{GTCOUIlT 



UNDER SEAL 



Re: United States v. Ever O. Lemus-Hernandes 

^ Criminal No. 06^327 (TFH) 

Dear Attorney Vanegas: 

This letter confirms the agreement between your chent, Ever O. Lemus-Hernandfes, 
and the Office of the United States Attomey for the District of Columbia (hereinafter also 
referred to as "the Government" or "this ; Office") .^ If your chent accepts the temis aiid 
conditions of this offer, please have your cUent execute this document in the space provided 
below. Upon receipt of the executed document, this letter will become the plea agreement. 
The terms of fhe offer are as follows : 

Ever O. Lemus-Heraandes^ Obhgations. Acknowledgments and Waiver's : 

1. Your client, Ever O* Lemus-Hernandes, agrees to admit guilt and enter a plea 
of guilty to a Criminal Inforaiation, charging a Conspiracy to Distribute and Possess with 
Intent to Distribute 5 kilograms or More of Cocaine, in violation of Title 2 1 , U. S . C. Sections 
846, 841(a), and 841 (b)(l )(A)(ii). Your chent understands that pursuant to Title 2 1 , U.S :C. 
Sections 846, 841(a), aiid 841(b)(l)(A)vthe charge carries a mandatory mmimum term of 
imprisonment of 10 years, and a maximum term of imprisomnent of life, a tenn of ^ 
' supervised release of at least five years, and a fme of up to 84,000,^000.00. In addition, your 
chent agrees to pay a special assessment of SI 00,00 to the Clerk of the United States District 
Court for the District of Columbia prior to lihe date of sentencing, or payment must be made 
as directed by a Judge of the United States District Court for the District of Columbia. . Your 
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cUent ferther liaderstands that yout client will be sentenced according to 18 U,S.C. Se<^tions 
3553(a) and 3553(c) through (f), upon consideration of the United States Sentencing 
Guidelines Manual ("Sentencing Guidelines")^ which will apply to determine your chent's . 
guideline range: Your client further understands that pursuant to 1 8 U. S . C. Section 3571 and 
Section 5E1.2 of the Sentencing Guidelines, the Court may also impose a fine that is 
. sufficient to pay the federal government the costs of any imprisonment, term of supervised 
release, and period of probation. Further, your chent understands that if your chent has two 
or more convictions for a crime of violence or felony drug offense, your chent maybe subject 
to the substantially higher guideline penalties provided for in the career offender statutes and 
provisions of the Sentencing Guidelines. 

2. Your client agrees and will acknowledge at the tune of the plea of guilty to the 
■ criminal charge stated above that, pursuant to Section IBl ,3 of the Sentencing Guidelines, 

, ; V your chent is accountable for more than 5 kilograms but less than 15 kilograms of cocaine, 
which quantity represents the total amount involved in your chent's relevant crimmal 
conduct, including amounts your chent distributed or possessed with intent to distribute and 
amounts distributed or possessed with intent to distribute by co-conspirators of your chent 
pursuant to j ointly undertaken criminal activity that was reasonably foreseeable by your cUent 
and within the scope of your chent's conspiratorial agreement. 

3. The Government agrees that it will not seek any increases in your client's base 
■ offense level, and fiirther agrees that it will not seek an upward departure from the otherwise 

applicable guideline range estabUshed by the Sentencing Guidelines. Your chent understands 
and acknowledges that the tenns of this paragraph apply only to conduct that occurred prior 
to the execution of this agreement. Should your client commit any conduct after the date of 
this agreement that would form the basis for an increase in your cheilt's base offense leyel 
or j ustify an upward departure (examples of which include but are not limited to , obstruction 
of justice, failure to appear for a court proceeding, criminal conduct while pending 
sentencing, and false statements to any law enforcement agent, probation officer or Court) 
the Government is ftee under this agreement to seek an increase in the base offense level or 
: an. upward departure based on that post-agreement conduct. We agree that your client is 
apparently eligible to receive consideration pursuant to the Safety Valve Provisions, Section 
5C1.2., 2DLl(b)(6) and 18 U.S.C. Section 3553(f)(l)^(5). Therefore, the Safety Valve 
Provisions might apply to your chents case, but is contingent upon the resuhs of his 
presentence investigation and report findings. 

4. Your chent agrees not to object to the Government's recommendation to the Court 
: at the time of the plea of guilty in this case that, pursuant to 1 8 U.S.C. § 3 143, your client be 

detained without bond pending your client's sentencing in this case. 

5. Your chent agrees to cooperate with the Office of the United States Attomey for 
the District of Columbia on the following terms and conditions: 

(a) Your chent shall cooperate fully, truthfully, completely and 
forthrightly with this Office and other Federal, state and local law enforcement authorities 
identified by this Office in any and all matters as to which the Goveniment deems the 
cooperation relevant. Your client acknowledges that your chent's cooperation may include, 
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, "'but will not necessarily be limited to; answering questions; providing swom- written 

statements; taking government administered polygraph examinatipn(s); and participating m 

■■ covert law enforcement activities. Any refusal by your client to cooperate fully, truthfully, 

completely and forthrightly as directed by this Office and other Federal, state and local law 

enforcement authorities identified by this Office in any and all matters in which the 

Government deems your client's assistance relevant will constitute a breach of this 

agreement by your client, and will relieve the Government of its obhgations under this 

agreement, including but not limited to its obhgation to file a departure motion pursuant to 

Section 5K1 . 1 of the Federal S entencing Guidelines and/or 1 8 U. S .C . § 3 5 5 3 (e) . Your client 

: . - agrees, however, that such breach by your client will not constitute a basis for withdrawal of 

your client' s plea of guilty or otherwise relieve your client of his/her obligations under this 

agreement. 

(b) Your cUent shall promptly turn over to the Govermnent or other law 
enforcement authorities or direct such law enforcement authorities to any and aJl evidence 
of crime; all contraband and proceeds of crime; and all assets, traceable to such proceeds of 
crime. Your client agrees to the forfeiture of all assets which are proceeds of crime or 
traceable to such proceeds of crime. 

(c) Your client shall submit a full and complete accounting of all your client's 
financial assets, whether such assets are in your client's name or in the name of a third party. 

(d) Your client shall testify fully, completely and truthfully before any and 
all Grand Jury(ies) in the District of Columbia, and elsewhere, and at any and all trials of 
cases or other court proceedings iii the District of Columbia and elsewhere, at which your 

; clienf s testimony may l^e deemed relevant by the Government. 

(e) Your client understands and acknowledges that nothing in this agreement 
allows your chent to conamit any criminal violation of local, state or federal law during the 
period of your client's cooperation with law enforcement authorities or at any time prior to 
the sentencing in this case. The commission of a criminal offense during the period of your 
chent's cooperation or at any time prior to sentencing will constitute a breach of this plea 
agreement and will relieve the Government of aU of its obhgations under this agreement, 
inGiuding but not limited, to its obligation to file a departure motion pursuant to Section 
.5K1.1 of the Sentencing Guidelines and/or 18 U.S.C, § 3553(e). However, your cUent 
acknowledges and agrees that such a breach of this agreement will not entitle your client to 
withdraw your client's plea of guilty or relieve your client of his obligations imder this 
agreement. Your client further understands that, to establish a breach of this agreement, the 
Government need only prove your client's commission of a criminal offense by a 
preponderance of the evidence. 

6. Your client understands that the determination of whether your client has provided 
substantial assistance pursuant to either Section 5K1.1 of the Sentencing Guidelines or 18 - 
U-S . C , § 3 553 (e), as more fully explained later in this agreement, is within the sole discretion 
of the United States Attorney' s Office for the District of Columbia and is not reviewable by 
the Court. Your client understands that if the Government does not file a motion for 
downward dep arture the Court has no authority to grant a downward dep arture, either under 
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S ection 5K 1 . 1 af the S entencing Guidelines or imder 1 8 U. S . C. § 3 5 53 (e) . In any event, your 
client specifically agrees not to seek a downward departure, without Government mdtion, 
based on any assistance provided in the investigation(s) or prosecution(s) of another 
person(s) who has conunitted a federal, state, local or any other offense. Your chent agrees 
and acknowledges that the failure of this Office to file a substantial assistance departure 
motion shall not be grounds for your chent to move to withdraw your chent's plea of guilty 
in this case or otherwise relieve your client of his/her obligations under this agreement. 

7. Your chent acknowledges and understands that during the course of the 
cooperation outlined in this agreement your client will be interviewed by law enforcement 
agents and/or Government attomeys and that your client has the right to have defense counsel 
present during these interviews. After consultation with you, and with your concurrence, 
your chent knowingly and voluntarily waives this right and agrees to meet with law 
enforcement agents and Government prosecutors outside of the presence of counsel. If at 
some future point you or your client desire to have counsel present during intervi ews by law 
enforcement agents and/or Government attomeys, and you communicate this decision in 
writing to this Office, the Government will honor this request, and this change will have no 
effect on any other tenns and conditions of this agreement. 

8. (a) la entering this plea ofguilty, your client understands and agrees to waive 
certain rights afforded to your client by the Constitution of the United States and/or by 
statute^ including: the right against self-incrimination with respect to the offense(s) to which 
your client is pleading guilty; the right to an indictment; the right to be tried by a jury, or by 
a judge sitting without a jury; the right to be assistedjby an attomey at trial; and the right to 
confront and cross-examine witnesses. 

(b) Your client also knowingly and voluntarily waives or gives up all 
constitutional and statutory rights to a speedy sentence, and agrees that the plea of guilty 
pursuant to this agreement will be entered at a time decided upon by the Government with 
the concuirence of the Court. Your chent also agrees that the sentencing in this case may be 
delayed until your client's cooperation has been completed, as determined by the 
Government, so that the Court will have the benefit of all relevant infomiation before a 
sentence is imposed. Your cUent understands that the date far sentencing wiU be set by the 
Coirrt, 

9. Your client understands that the sentence in this case will be imposed in 
accordance with 18 U.S.C. Sections 3553(a) and 3553 (c) through (e), upon consideration 
of the United. States Sentencing Commission's Guidelines Manual . Your client further 

■ understands that the sentence to be imposed is a matter solely within the discretion of the 
Court. Your client acknowledges that the Court is not obligated to follow any 
recommendation of the Government at the time of sentencing or to grant a downward 
departure based on your client's substantial assistance to the Government, even if the 
Government files a motion pursuant to 18 U.SG. §3553(e) and/or Section 5K1.1 of the 
Sentencing Guidelines. 

10. Your client understands that even if this Office informs the Court of the nature 
and extent of your client's cooperation, this Office reserves its full right of allocution for 
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purposes of sentencing in this matter. In particular, the United States reserves its right to 

recommend a specific period of incarceration and fine up to the maximniti sentence of 

: ; Incarceration and fme allowable by law. In addition, if in this plea agreement the 

; Government has agreed to recommend or refrain from recommending to the Court a 

/particular resolution of any sentencing issue, the Government reseryos its right to full 

allocution in any post-sentence litigation in order to defend the Court's ultimate decision on 

such issues. Your client further understands that the Government retains its fall right of 

allocution in connection with any post-sentence motion which may be filed in this matter 

and/or any proceeding(s) before the Bureau of Prisons . In addition, your client acknowledges 

that the Government is not obhgated and does not intend to file any post-sentence downward 

departure motion in this case pursuant to Rule 35(b) of the Federal Rules of Criminal 

.Procedure. 

11. Your client understands and agrees that your client will not be allowed to move 

: to withdraw the guilty plea entered under this agreement solely because -of the harshness of 
- the sentence imposed. Such a motion to withdraw shall constitute a breach of this 
agreement. 

12. Your client acknowledges discussing with you Federal Rule of Criminal 
Procedure 11(f) and Federal Rule of Evidence 410, rules which ordinarily limit the 
admissibility of statements made by a defendant in the course of plea discussions or plea 

' proceedings if a guilty plea is later withdrawn. .. Your client knowingly and voluntarily waives 
the rights which arise under these rules. As a result of this waiver, your client understands 
and agrees that any statements which are made in the course of your client's guilty plea or in 
connection with your cHent's cooperation pursuant to this plea agreement will be admissible 
against your client, for any purpose in any criminal or civil proceeding if your client's guilty 
: plea is subsequently withdrawn. Moreover, in the event your client's guilty plea is 
: withdrawn^ your cUent agrees that the Government will be free to use against your client in 
any criminal or civil proceedmg any statements made during the course of any debriefing 
conducted in anticipation of this agreement, regardless of whether those debriefings were 
previously covered by an "off the record" agreement by the parties. 

13.' Your client further agrees to waive all rights, claims or interest in any witness 
fee that your client may be eligible to receive pursuant to 28, U.S .C. § 1 82 1 for your client's 
appearance at any grand jury, witness conference(s) or court proceeding(s) during the course 
of your client's cooperation pursuant to this agreement or any term of your, client's 
incarceration. 

14. Your client understands and agrees that if your client should fail to specifically 
■ perform and to fulfill jfuUy and completely each and every one of your client's obligations 
. under this plea agreement, then: (a) the Government will be free from its obligations under 
the agreement, includhig but not hmited to its obligation to file a departure motion pursuant 
to Section 5K1.1 of the Sentencing Guidelines and/or 18 U.S. G § 3553(e); (b) your client 
will not be allowed to withdraw your client's guilty plea; (c) your client shall be fully subj ect 
to criminal prosecution for any other crimes which your client has committed or might 
commit, if any,, including perjury and obstruction of justice; (d) no motion for downward 
departure will be filed or sought and your client will be sentenced upon consideration of the 
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ai)i)lickble Senteiicmg Guidelines range; and (e) the Govemmenl will be free to use against 
your client, directly and indirectly, in any criminal or civil proceeding any of the information 
or materials provided by your client pursuant to this ag^eement or during the course of 

;: debriefmgs conducted in anticipation of this agreement, regardless of whether those 
debriefmgs were previously covered by an "off the record" agreement by the parties, 

THE GOVERNMENT'S OBLIGATIONS. ACKNOWLEDGMENTS AND WAIVERS: 

15. This Office will file the above-mentioned criminal information with the United 
States District Court for the District of Columbia for the purpose of your client entering a 
plea of guilty to the charge contained therein. We will dismiss the related indictment 
pending against him at the time of his sentencing. Your client, however, agrees and 
acknowledges that the charges in that indictment were based in fact.^ 

16. This Office will bring to this Court's attention at the time of sentencing the 
natore and extent of your client's cooperation or lack of cooperation. 

17. This Office will inform the Departure Guideline Committee of the United States 
Attorney's Office for the District of Columbia about the nature and extent of your client's 
cooperation. 

1 8 . If the Departure Guideline Committee of the United States Attorney's Office for 
the District of Columbia, after evaluating the full nature and extent of your, clienfs 

; cooperation, determines that your client has provided substantial assistance, then this Office 
will file a departure motion pursuant to Section 5K1 . 1 of the Sentencing Guidelines in order 
to afford your client an opportunity to persuade the Court that your client should be 
; : sentenced to a lesser period of incarceration and^or fine than indicated by the Sentencing 
Guidelines. However, notwithstanding a determination by the Departure Guideline 
Committee of the United States Attorney's Office for the District of Columbia that your 
client has provided substantial assistance, in the event your client should fail to specifically 
perform and fulfillcompletely each and every one of your chent's obligations under this plea 
agreement, then, the Government will be free from its obligations under the agreement, 
including but not limited to its obligation to file a departure motion pursuant to Section 
5K1.1 of the Sentencing Guidelines and/or 18 U.S.G § 3553(e). 

19. Your client understands and acknowledges, however, that even if the Departure 
GuideHne Committee of the United States Attomey's Office for the District of Columbia 

: determines that your client provided substantial assistance in the investigation(s) or 
prosecution(s) of another person(s) for purposes of Section 5KL1 of the Sentencing 
Guidelines, this Office reserves its right to decline to file a departure motion pursuant to 18 
U.S>C. § 3553(e). In the absence of a motion under 18 U.SG. § 3553(e), the Court will be 
required to sentence your client to at least the mandatory minimum period of incarceration, 
if any, which applies to the offense or offenses of conviction even if the Court decides to 
depart below the apphcable guideline range. In the event this Office, in its sole discretion, 
decides to file a departure motion pursuant to both Section 5K1 . 1 and 18 U.S. C. § 3553(e), 
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yditf client will be afforded an opportunity to persuade tiie Court that he should be senteijced 
to a lesser period of incarceration than otherwise required by either tlie Sentencing 
Guidelines or any applicable mandatory minimum sentence established by statute. 

20. The Govenmient and your client agree, in accordance with Section IB 1 .8 of the 
Sentencing Guidelines, that the Government will be free to use against your chent for any 
purpose at the sentencing in this case any self-incriminating infonnation provided by your 

: Ghent pursuant to this agreement, or during the course of debriefmgs conducted in 
: anticipation of this agreement, regardless of whether those debriefings were previously 
covered by an "off the record" agreement by the parties. 

21 . The Government agrees that the base offense level for the crime to which your 
; chent is pleading guilty should be decreased by three levels based upon your chent's 

: acceptance of responsibihty and will file a motion with the Court, pursuant to Section 3E 1 .1 , 
provided that your chent cooperates and is truthful and candid during the pre-sentence 
investigation, and does not attempt to obstruct justice, deceive, withhold or otherwise 

■ mislead the Court, the Probation Office or the government concerning any issue relevant to 
the imposition of sentence. Your client agrees not to seek any decreases in your chent' s base 

■ offense level other than those which are agreed to by the Government in this paragraph. 
Your- client further agrees not to seek a downward departure for any reason from the 
otherwise applicable guideline range established by the Sentencing GuideUnes. Your client 
understands and acknowledges that the position of the Govemraent with respect to your 
client's base offense level, like any other recommendation made by the United States 
/ Attorneys Office at the time of sentencing, is not binding on the Probation Office or the 
Court, neither of which are parties to this agreement. Your chent understands and 
acknowledges that the failure of the Court^ to sentence your client in accordance with the 
terms of this paragraph shall not be grounds for yoru client to withdraw his/her plea of guilty 
in this case, 

22. After the entry of your clienf s plea of guilty to the offense identified in 
paragraph number one above, your client will not be charged with any non- violent criminal 
offense in violation of Federal or District of Columbia law which was comniitted within the 
District of Columbia by your client prior to the execution of this agreement and about which 
the United States Attorney's Office for the District of Columbia was made aware by your 
client prior to the execution of this agreement. However, the United States expressly 
reserves its right to prosecute your client for any crime of violence, as defined in 1 8 U.S.C. 
§ 16 and/or 22 D.C. Code § 4501, if in fact your client committed or commits such a crime 
of violence prior to or after the execution of this agreement. 

23. The United States agrees, subject to the reservations in the remainder of this 

■ paragraph, that so long as your client does not move to withdraw your client's plea of guilty 
and is in hill compliance with each and every provision of this agreement, the United States 
will not use against your client, directly or indirectly, in any criminal or in any civil 
proceeding, any of the information or materials provided to the United States by your chent 
during the course of your clienf s cooperation pursuant to this agreement or during the course 
of any debriefing conducted in anticipation of this agreement. However, the United States 
expressly reserves its right to use self-incriminating information provided by your client at 
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0e^ sdtxteMiig in this cas^, if such use has otherwise been reserved in this agreement. 
Moreover, the United States also expressly reserves its right to use against your client in any 
crmiinal or civil proceeding, directly or indirectly, any information and materials provided 
by your cUent, during the course of your cUenf s cooperation, concerning crimes of violence, 
as defined in 18 U.S.G. § 16 and/or 22 D.C, Code § 4501. 

24. The United States agrees that if requested by your cUent, and if appropriate in the 
sole discretion of this Office in order to provide for tlie protection and security of your client, 
the United States Attorney's Office for the District of Colurnbia will sponsor your client for 
■ acceptance into the Witness Security Program of the United States Department of Justice. 
It is understood, however, that the decision to accept your client into the Witness Security 
Program is at the sole discretion of the United States Department of Justice and not this 
Office, It is further understood that once accepted into the Program, the continued 
participation of the your chent will be governed exclusively by the standard rules and 
regulations which have been promulgated by the United States Department of Justic& to 
administer the Program. 

General Conditions 

25 . It is further agreed tliat the United States and your client shall request the Court 
to place under seal this, plea agreement and other relevant proceedings .and documents 
entered into the record in this matter. Both parties agree that this is necessary in order to 
protect the personal safety of your chent and the law enforcement agents/officers working 
your client. Both parties further agree that if the record is sealed in this matter, it shall 
remain under seal, subject to Court approval, until yoi^ cliQnt is sentenced or such other time 
as the Court might direct in response to a motion made by the United States. 

26. This letter sets forth the entire understanding between the parties and constitutes 
the complete plea agreeinent between your client and the United States Attorney s Office for 
the District of Columbia. This agreement supersedes all prior understandings, promises, 
agreements, or conditions, if any, between this Office and your client. 

27. This agreement only binds the United States Attomey' s OflGce for the District of 
Columbia. It does not bind any other United States Attorney's Office or any other, office or 
agency of the United States Govemxnent, includmg, but not limited to, the Ta:?^ Division Of 

: the United States Department of Justice, the Intemal Revenue Service of the United States 
Department of the Treasury; or any state or local prosecutor. These individuals and agencies 
remahi firee to prosecute your client for any offense(s) committed within their respective 
jurisdictions. 
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28. There are ao other agreements, promises, understandings or undertakings. 

: vbetween your chent and this Office. Your client understands and acknowledges that there 

: can be no valid addition or alteration to this agrfeeixient unless the modification is made on 

the record in open Court or made in a writing signed by all of the parties. 




MARTIN DEE CARPENTER 

Assistant Uniteci States Attorney 



DEFENDANT'S ACCEPTANCE 

I have read this plea agreement and have discussed it with my attorney, Carlos J. 
Vanegas, Esquire. I fUlly, understand this agreement and agree to it without resen^ation. I 
do this voluntarily and of my own free will, intending to be legally bound. No threats have 
been made to me nor am I under the influence of anything that could impede my ability to 
understand this agreement fully. I am pleading guilty because I am in fact guilty of the 
offense(s) identified in paragraph ohe, 

I reaffirm ^that absolutely no promises, agreements, understandings, or conditions 
have been made or entered into in connection with my decision to plead guilty except those 
set forth in this plea agreement- I am satisfied with the legal services provided by my 
attorney in connection with this plea agreement and matters related to it. 



Date: ///^/o^ 



£u'<r /^^rn c/^ 



Defendant Ever O, Lemns-Hernandes 



ATTORNEyS ACKNOWLEDGMENT 

I have read each of the pages constituting this plea agreement, reviewed them \ViX\j 
niy client, and discussed the provisions of the agreement with my client, fally. These pages 
accurately and completely sets forth the entire plea agreement, I concur in my client's desire 
to plead guilty and Cooperate with the Government as set forth in this agreement. 



Date: /Z//Z/a{ 




ml 




Carlos J. Vani^as, Esquire 

Attorney for, Defendant Ever O, Lemus-Hemandes 
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